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S.I. 90 of 2018 

paying particular aHentiontoattacks on children and victims of sexual 
crimes who testify: 

Provided that alternatively, the Commission may require the 
implicated indiYidual to submit a list of questions that the Commission 
may, at its reasonable discretion, put to the victim before, during, or 
after the hearing. 

PARTY 

Wrr:-;rFss AND VrcnM Pr<OTECTION 

Umited witness protection programme 

40. ( 1) The Commission may establish a limited witness 
protection programme in order to provide, within its available means, 
for the protection of vulnerable victims and witnesses when there is 
a demonstrable threat to their safety. 

(2) The Conm1i.ssion may appoint a suitably qualified private 
person, by way of secondmcnt, a suitably qualified official or employee 
of any department of State to act as tl1c Witness Protector, who shall 
repo1ttotheCommission'sCommitteeonVictimandWitnessSupport. 

Protective measures 

41. (1) The Commission shall, haYing regard to its mailable 
resources, arrange measures to protect the physical safety of anyone 
who testifies publicly, or who cooperates with the Conunission, and 
who faces signif1cant and demonstrable security threats to his or her 
safety on account of testimony or evidence provided. 

(2)Applications for protection may be made to the Commission 
and such applications shall be considered in private by the Commission. 

(3) The Conm1ission shall have the discretion to provide or 
deny protective measures in accordance with established and published 
criteria. 

(4) Protective measures may include but shall not be l.inuted 
to-
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(a) physical protection; 

(b) relocation; 

(c) not disclosing identities and personal details; 

(d) expunging name and other identifying information from 
the public records of the Commission; 

(e) use of pseudonyms; 

(f) employing witness voice and picture alteration devices; 

(g) using video conferencing technology and close-circuit 
television; 

(h) limiting who may attend a hearing; and 

(i l restricting how a hearing may be publicly reported. 

\:iclnemble and sensitive witness 

..J.'2 (l) Whenever a staff member has reason to believe that a 
complainant, witness or victim is at risk he or she must notify the 
Commission's Committee on Victim and Witness Support and provide 
all available information. 

(2) A complainant, witness or victim shall be deemed in need 
of protection when there is a known threat or evidence of intimidation 
or other evidence to indicate that he or she is at risk of physical hmm. 

Threat and risk assessments 

-B. ( 1) The Committee on Victim and Witness Support shall 
complete a threat and nsk assessment in every case where there is 
any indication a complainant, witness or victim may he at 1isk and 
decide, whether any protection is required, and if so what protection 
may he offered. 

(2) When there are grounds to believe that a risk against a 
person is life threatening the Cormnitlee on Victim and Witness Support 
shall advise the Commission at the earliest opiX)Jtunity and appropriate 
interim anangements shall be made to protect the individual. 

(3) A threat and risk assessment undertaken by the Committee 
on Victim and Witness Support must be completed expeditiously and 
shall consider the following-
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(a) the seriousness of the violation, dispute or conflict the 
complainant, witness or victim has lodged with the 
Commission; 

(h) the extent of evidence of the threat or risk; 

(c) lhe nature and se1iousncss of the perceived danger to 
the complainant, witness or victim; 

(d) the willingness of the complainant, witness or victim 
to participate in the process; 

(e) the individual or group identified as posing the threat 

(4) Following the threat and Iisk assessment, the Committee 
on Victim and \Vitncss Support shall provide the Commission with a 
detailed rep011 and recommendations. 

( 5) The Committee on Victim and Witness Support or any staff 
member of the Commission shall not give complainants, witnesses 
or victims any assurance of protection until a decision is rendered by 
the Cormnission. 

Referrals 

44. In a case involving a serious threat or significant risk the 
Conunission may refer the matter to an appropriate state agency or 
civil society organisation or intemational partner which with the 
Conunission has an agreement or anangement to pro\ ide protection 
services. 

Memoranda of Understanding 

45. The Commission may, enter into a Memorandum of 
Understanding with any civil society organisation, state agency or 
intemational partner that the Conm1ission believes can provide protection 
or support beyond that which the Commission itself can provide. 

Training 

46. All C01ru1)ission stafhvho interact with complainants, victims 
and witnesses shall receive relevant training in relation to identifying 
and recognising risks and vulnerabilities. 
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PART VI 

STXl'E1'-·1ENT T AKJNG 

General 

47. (l)Any person with an interest in the subject matter of 
the Commission's mandate may make a written statement to the 
Commission. 

(2) The Co1mnission shall establish a protocol or guidelines 
for the recording of statements. 

(3) Nationals living abroad are also entitled to make statements 
!( l the Commission and shall be notitiedalxmt the commission statement 
taki Il!:,' process so that they may participate and the CoJmnission shall 
lake reasonable steps, subject to its available resources, to facilitate 
the recordmg of stmements from them. 

(...J.) In its public outreach \Vork, the Commission shall inform 
every interested persons of the possible material consequences, if 
any, of not providing a statement, in particular whether eligibility to 
benefit in a future reparation or compensation programme may be 
affected. 

Accessibility 

48. (I) Every witness shall be entitled to make statements in 
their native language. 

(:2) The Commissions shall provide special measures to 
racilttatc statement taking for elderly persons and persons with 
disabilities. 

Information on possible consequences (~j'givinf!, a statement 

49. (l) The Commission shall inform a deponent of all possible 
Rubsequent uses of his or her statement for purposes that are consistent 
with its mandate, including but not limited to-

(a) listing the deponent's name in the final report; 

(b) citing part of the deponent's statement in 1 he final report; 

(c) forwarding the statement to investigators, prosecutors 
or the courts subject to the provisions of the Act; and 
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(d) permitting public access to review the statement after 
the commission's dissolution. 

(2) Where appropriate, the Conunission shall obtain a 
deponent's prior consent for any legally significant subsequent uses 
of his or her st<ltement, and such signed consent must be reflected on 
the statement form. 

Procedures for takinR and recordinR statements 

50. (1) Statements shall be taken following a predetermined 
format, and questions shall be confined to matters that fall \Yithin the 
Commission's mandate. 

(2) The Conunission shall ensure that statements arc recorded 
consistently, accurately and completely for future use, and ina manner 
that respects the dignity of the deponent. 

(3) Deponents shall be allowed to make statements orally or 
in writing. 

(4) Subject toavailabilityofresourcesand security conditions, 
statements shall be recorded onaudiotapeorvideotape with the consent 
of the deponent. 

(5) Deponents shall be required to give a solemn under1aking 
about the tmthfulness and completeness of their statements 

(6) Statements shall be signed by the deponent and by the 
statement taker, noting the date, time and place, and every person 
present during the interview: 

Provided that where a statement is not signed, the reasons 
shall be noted. 

(7) Statements shall he taken in private, however where 
appropriate, the Commission may permit-

(a) deponents to be accompanied by friends, family, or 
counsel; 

(h) statements to be taken in a group setting depending on 
the specific cultural setting. 

(8) Statements that are not taken in privacy shall be marked 
accordingly by the stat<~mcnt taker, together with a record of the 
procedure adopted and an explanation thereof. 
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(9) The Commission shall em;ure specialised hiring and training 
of stafT of the Commission to facilitate the effective intervie;viug of 
children, persons with disabilities, illiterate persons and victims of 
sexual violence or abuse. 

Receipt and preservation of confidential and anonymous statements 

51. (1) In approp1iate circumstances, the Conmussion shall 
accept. confidential or anonymous statements. 

(2) The Commission shall establish the criteria fort he making 
of statements which may includc-

(a) the degree of physical1isk to the deponent; 

(b) the eommission ';:; relative need ror the information, 
having regard to the information that is already in the 
public domain and what infonnation the Commission 
has already secured from other deponents on a non­
confidential basis regarding a particular event or set of 
facts; 

(c) the relevance and probative value of the information; 
and 

(d) the capacity of the comnussion to prevent direct or 
indirect disclosure of the deponent's identity. 

(3) Deponents vvishing to make confidential statements must 
formally seek permission from the Commission to do so. 

(..J-) Prior to taking any confidential statement, the statement 
taker shall explain the scope of the obligations of the Comnussion 
and the degree of its capacity to preserve confidentiality. 

(5) In order to preserve confidentiality, the Commission 
may use pseudonyms or expunge the deponent's name and all other 
identifying information from the public records of the conmussion. 

( 6) Anonymous statements shall be treated in the same manner 
as normal or confidential statements, but they shaH be pe1mitted at 
the discretion of the Commission: 

Provided that sole reliance r>hall not be placed on them for 
purposes of attlibuting individual responsibility in published reports. 
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(7) The commission shall maintain \vcll-organised files in 
secure locations, which is digitally backed-up, with a system to 
ensure the upholding of confidentiality obligations it has undertaken 
for specific deponents. 

Support and referrals 

52. ( 1) To the extent resources permit, the Commission shall 
have staff or approved professionals on site, to provide medical, 
ps.vchologicul or emotional support and assistance for deponents 
wnen they g1ve statements. 

(2) Commission staff shall be trained in order to advise 
deponents regarding availahle public and private services for special 
medical, psychological, emotional, and economic support. 

PARr VII 

MEDL\TION AND CoNCILIATION oF DisPUTEs 

Mediation and conciliation 

53. ( 1) The Commission may facilitate mediation or conciliation 
of any dispute or conflict falling within its legal mandate. 

(2) Mediationorconciliation,forpurposes ofthese ret,>ulations. 
is a consensual and informal process in which parties to a dispute use 
the services of a skilled and independent mediator or conciliator to 
assist them to-

(a) define the issues in dispute; 

(b) develop and explore settlement options; 

(c) assess the implications of settlement options; and 

(d) negotiate a mutually acceptable settlement of that dispute 
which meets their interests and needs. 

Dispute Resolution Unit 

54. (1) The Commission shall create a Dispute Resolution t:nit 
within the Healing and Reconciliation Conunittee to manage and 
administer the mediation and conciliation of disputes and conflicts 
and provide support and guidance to the parties and mediators. 

(2) In pursuit of those objectives, the Dispute Resolution l.Jnit 
shall-

1243 



Nationat Peace and Reconciliation Commission Regulations, 2018 

(a) provide the administrative functions necessary for the 
professional and competent deli very of mediation services; 

(b) maintain a comprehensive, informative and etTcctive 
website; 

(<:) maintain a panel of qualified and respected mediators. 

Initiation of process of conciliation and mediation 

55. (l)Any person, grouporentitymay request the Commission 
to resolve a dispute or conilict by completing an online application 
form or delivering such application to an office of the Commission. 

(2) The Dispute Resolution Unit shall maintain a register or 
panel of mediators and the details of each mediator shall be published 
on the Corrunission's website. 

(3} The parties to a dispute shall sign a form in which they 
(Ommit themselves to negotiate toward settling the dispute or conflict 
in good faith 

(4) \Vhere the Commission decides to resolve a dispute or 
con.llict it may appoint a suitably qualified independent <md impaliial 
mediator, from within or outside the panel of mediators, to resolve 
such dispute or conflict by way of conciliation and mediation. 

(5) Parties to a dispute may express a preference for a specific 
mediator when seeking mediation and may suggest up to 3 names on 
the panel 

(6) The details of the proposed mediator shall be supplied to 
the parties who may lodge an objection within 7 days of notification 
and the Commission may appoint a new mediator. 

lvfediator 

56. {1) A mediator may not accept an appointment if any 
circumstance, past or present, exist that is likely to-

(a) give rise to justifiable doubts as to his or her impartiality 
or independence in the eyes of any of the parties; or 

(b) prejudice or impair his or her pe1fom1ance of the duties 
in the <.:onduct of the mediation. 
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(2) The duty of a mediator to disclose any potential conflict 
of interest is an ongoing duty that persists throughout the mediation 
and where a disclosure of such conflict of interest is made during the 
course of a mediation, the parties must confer and unless the parties 
agree to continue the mediation with the mediator, he or she must 
withdraw and advise the Dispute Resolution Unit immediately. 

Mediation procedure 

57. (I) The mediator may employ any method of conflict 
resolution that is in accordance with generally accepted practices and 
which is in harmony with the Constitution and cultural norms and 
prdctice. 

(2) The mediator shall define and manage the conduct ofthe 
mediation process and may--

( a) conduct a medial ion in such manner as he or she deems 
fit, having regard to the nature and circumstances ofthe 
participants and the nature of the dispute; 

(b) in consultation with the parties, establish basic rules and 
guidelines for procedure and such rules may include 
the-

(i) order of presentation; 

(ii) right of each party to speak freely and \Vithout 
interruption; 

(iii) obligation of the parties to treat each other with 
courtesy; 

(iv) right of any party to obtain legal orexpe1t advice; 

(v) right of any party to talk to its advisers or 
representatives in privacy during the mediation; 

(vi) right of any party to terminate the mediation after 
consultation with the mediator. 

(3) The mediator may assist the parties to-

(a) define and isolate the issues for resolution; 

(b) genemte, explore, develop and evaluate options for 
resolution of the issues; 
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(c) endeavour to reach an agreement which accommodates 
their mutual needs and interests. 

(4) A mediator may not coerce the parties into agreement ur 
make decisions :for the pa1ties. 

(5) Where agreement has been reached to settle a dispute, in 
whole or in part, a mediator must discuss with the parties the process 
for recording and implementing the agreement. 

(6) Where a partial agreement has been reached, the mediator 
must discuss with the parties a process for resolving the remaining 
JSSUCS. 

(7) If a mediator considers that an agreement, or terms of an 
:.:;n:cmcnt. may be illegal or impossible to uphold, the mediator may 
recommend to the parties that independent legal advice be sought. 

(8) .-\mediator may suspend mediation at anytime if he or she 
feels unable to assist the parties to achieve resolution of the dispute 
and if so, the mediator must advise the Dispute Resolution Unit 
immediately, which in turn must seek direction from the Commission. 

(9) The mediation may be terminated at any time by a party 
after consultation with the mediator and the Dispute Resolution Unit. 

(10) On conclusion or lem1ination of the mediation, the 
medjator shall, without ~~xception convey all documents and records 
provided by the parties fort he purpose of the mediation to the Dispute 
Resolution t;nit, which shall preserve such records, and may not 
immediately become available to the public but shall at a certain 
determined point become part of the public record. 

Role ofparty 

58. (1) A party must sign an agreement to mediate in order to 
initiate the process. 

(2) A party must accept the appointment of a mediator where 
the parties are unable to agree on any person to act as mediator, and 
the Dispute Resolution Unit shall be requested to appoint a l\ilediator 
hy the p.---artics. 

(3) A party must prepare a brief analysis of the dispute 
identifying the legal and technical issues, which must be provided 
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to the Dispute Resolution Unit and the other parties no less than 14 
working days prior to the mediation: 

Provided that the commission shall ensurt:; the assistance to 
prepare brief analysis is provided for those not in a position to do so. 

(4) A party must provide the Dispute Resolution Unit with 
a list of every witness accompanying that pa1ty at the mediation 
no later than seven working days prior to the mediation. 

(5) A party must attend the mediation and present an opening 
statement about the facts of the case, the issues in dispute, the relief 
sought or through questioning by the Commission supply the required 
htcts andotherrelevant factors and participate in the mediation process 
in good faith with the intention of seeking settlement. 

( 6) A party must cooperate with the Mediator and be courteous 
to the Mediator and all other pa1ticipants. 

(7) A. party must comply with reasonable requests and 
directions made by the mediator to promote the fair, prompt and 
effective resolution of the dispute. 

(8) If a party is not a nat ural person it must be represented at 
the mediation conference by a person who is able to make final and 
conclusive decisions and who has full authority to settic the dispute. 

(9) During a mediation a party must maintain confidentiality 
of the mediation save only where publication, disclosure, or 
communication is agreed to or is necessarily required. 

Approval of a[;reement 

59. (1) An agreement reached by the parties shall include­

(a) the full details of the parties; 

(b) the nature of the dispute between the parties; 

(c) the terms of the agreement, which may include remedial 
action to be carried out by one or other party or all 
parties; 

(d) anundertakingtocomplywiththeterm">oftheagreement; 

(e) signatures of the parties and mediator, including the 
date and place of signing of the agreement; 
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shall-

(f) signatures of two witnesses who have no association 
with the dispute. 

(2) If agreement is reached between the parties the mediator 

(a) cause the terms of agreement to be recorded in vvriting 
and signed; 

(b) submit such agreement to the Commission, together with 
his or her report of the mediation, which shall include 
his or her recommendations for remedial action where 
the agreement is silent on such remedy. 

(3) Any agreement reached may not be in violation of any 
Lm or he inconsistent with the Constitution. 

(-1-) The terms of agreement between the parties shall be 
-,ubmJtted to the Commission for approval and the Commission shall, 
within 21 clays of receipt of such agreement, approve or decline such 
agreement. 

( 5) The Commission may only decline to approve an agreement 
where such agreement violates a law or is inconsistent with the 
Constitution. 

(6) A refusal by the Conuni.ssion to approve an agreement 
must be accompanied by reasons and directions on how to remedy 
the identified shortcomings and the parties may endeavour to reach 
a fresh agreement. 

(7) ll the Corm:nission does not communicate a decision to 
the mediator within 21 days of receipt of the agreement it shall be 
deemed to have been approved, and the Executive Secretary shall 
mark the agreement as approved and transmit same to the mediator. 

Procedure on failure (~{mediation 

60. ( 1) Where after mediation, the parties fail to reach agreement, 
the mediator shall-

{a) report such failure to the Commission, which shall 
include an explanation of the reasons for the failure; 
and 
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(b) provide the same report to the parties and inform them 
that they may submit \VriHen representations to the 
Commission within 14 days of receipt of the mediator's 
report. 

(2) On receipt of a report in terms of subsection (l)(a), and 
after considering any representation submitted by the parties, the 
Commission may-

(a) give advice to the mediation on resolving the dispute; 

(b) direct that the dispute or conflict be the subject of a 
second mediation under a new mediator; 

(c) order the termination of the mediation. 

Remedial action 

61. The Commission may approve remedial action in an 
agreement that includes -

(a) the making of compensation or providing any form of 
practical rcpamtion to a person, persons ora community; 

(h) the carrying out of community service, which may 
include pe1fonning tasks beneficial to the community, 
including repairorupkeep of buildings or infrastructure, 
cleaning of public spaces and the planting of trees or 
crops; 

(c) the facilitating of treatment, including medical and 
psycho-social support; 

(d) the making of apologies; 

(e) the performing or traditional or religious ceremonies 
as well as .any other fom1 of symbolic reparation or 
memorialisation; 

(I) an undertaking to desist from any specified conduct; 

(g) steps to be taken to prevent fmther conflict; 

(h) time within ;vhich tlJC agreement must be implemented; 

(i) any other constitutionally compliant measures that is 
in accordance with acceptable cultural and religious 
norms. 
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Status and publication of af?reement and report 

62. (1) Once an agreement has been approved by the Commission 
it shall have the status of a binding agreement between the parties, 
which may be enforced by the competent court of Zimbabwe. 

(2) All final agreements relating to disputes bet\veen groups, 
organisations or communities must be published hy the Commission 
and made available on its website within 7 days of the Commission's 
approval or the agreement. 

(3) Final agreements between individuals llk1) be published 
only with the consent of the individual p<niies. 

(4) Where parties consent to the publication of mediation 
reports, the same shall be published by the Commission and made 
available on its website within7 days of the conclusion or termination 
of a mediation, whether the mediation was successful or not. 

(5) The identities of children referred to in any agreement or 
mediation report must be protected and no identities of adult victims 
or sc\.ual violence may be published without their consent. 

Role of support person 

63 (1) A pariy may be accompanied by a support person, of 
his or her choosing, to the mediation or the Dispute Resolution Unit 
may appoint a suppot1 person to assist a pmiy. 

(2) The role of a support person is to provide moral and 
emotional support to a party. 

(3)Asuppmt person is not entitled to intervene ortoparticipate 
in the mediation process in any other capacity whatsoever. 

( 4) All support persons must sign a confidentiality agreement 
as a condition of their attendance at the mediation and he or she must 
maintain confidentiality of the mediation save only where publication, 
disclosure, orconm1tmication is consented to or is necessarily required. 

Role of observer 

64. (l) The Dispute Resolution Unit, in order to ensure quality 
control, may send a person or persons to observe the conduct of 
mediations. 
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(2)Anobservermayobserve the whole, orpmtofa mediation, 

but an observer has no powers or rights whatsoever in relation to the 
conduct of a mediation. 

(3) The sole function of an observer is to report to the 
Dispute Resolution Unit for the purpose of measuring and 
monitoring the professional development and performance of 
its mediators. 

PAT<r VIII 

PuBucATION oF Fn>JDL1\1GS oF INDIVIDUAL Rk-:sPoNsmrurv 

Types of evidence 

65. (I) The Commission shall examine and make usc of as 
many different sources of evidence as possible before publishing 
findings of individual or personal responsibility in a published 
report. 

(2) Every piece of evidence, whether generated intemally or 
extemally shall attain a minimum threshold in tenns of its relevance, 
probative value and reliability in order to justify reliance on it for the 
purpose of attributing individual responsibility. 

Standard of proof 

66. ( 1) While it is preferable to rely on more than one direct and 
credible source of evidence before attributing individual responsibility 
in a published report, it may be acceptable to rely on a single direct 
and reliable source in appropriate circumstances. 

(2) The Commission shall employ the balance of probabilities 
standard for the purpose of m1king a finding of individual responsibility 

Notification of intent to name in report 

67. (1) Before publishing findings of individual responsibility 
in a published report, the Commission shall take reasonable steps to 
provide notice to all those it intends to name. 

(2)TheCommission shall not attribute individual responsibility 
in the absence of a reasonable effort to provide notice. 
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ihmsparency and sharing the trlilh with the nation 

68. (1) An individual to whom the Commission intends to 
attribute responsibility in a final report shall be afforded a prior 
and reasonable opportunity to reply to the adverse evidence and 
allegations. 

(2) The implicated person shall be entitled to provide the 
Commission with a written statement, together with any contradictory 
or exculpatory evidence that he or she can adduce: 

Provided that the implicated party shall not be entitled to 
a private meeting with the Corrmli.ssion except at its reasonable 
discretion. 

(3) The implicated individual's reply shall be voluntary: 

Provided that the Commission may not draw any adverse 
inference from a failure to reply. 

Investigation of replies 

69. (1) The Commission shall seriously consider the responses 
or implicated persons. 

(2) The Commission shall investigate any new and credible 
contradictory or exculpatory evidence received from an implicated 
individual priortoattrihuting responsibility to him or her ina published 
report. 

Naminx in published report 

70. (1) The precise nature of the evidence against any named 
individual for any patticular offense or tmnsgression shall be made 
explicit in a published report. 

(2) The precise nature of a person's alleged participation in 
the offense or transgression must be included. 

(3) When making findings of individual responsibility in a 
published report, the Commission shall explain that such conclusions 
constitute findings of fact, not law, and that they do not constitute 
cmnt findings. 
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PART IX 

PARDON AND JusTICE REco~rMENDATIONS 

Making of pardon and justice recommendations 

71. ( 1) The Commission may make specific recommendations 
that are aimed at promoting justice and reconciliation. 

(2) The Commission may for the purpose set out in subsection 
(l) make recommendations in order to identify the most appropriate 
cases arising from the conflicts and disputes of the past for f urthcr 
investigation and potential prosecution and may in particular 
recommend to the-

(a) Prosecutor-General, cases that are appropriate for 
prosecution; 

(b) President, cases that are appropriate for the exercise of 
his or her power of mercy in terms of section 112 of 
the Constitution. 

(3 )Application or submissions rna y be made to the Commission 
for a recommendation for one or more of the recommendations listed 
in subsection (2). 

(4) An application or submission for a recommendation that 
a case is not appropriate for prosecution shall be referred to as an 
application for leniency. 

(5) The Commission may make a recommendation in terms 
of subsection (2)(b) when it is satisfied that-

(a) a person found by the Commission to have been 
responsible for a human rights violation has 
acknowledged his or her role, the implications thereof 
and made full disclosure of all the relevant facts, 
including facts of other human rights violations of which 
he or she has direct knowledge; 

(b) the purpose or motivation for the committal of the act 
or omission was for a social or political objective and 
not committed for personal gain or out of malice; 

(c) there was a sufficiently close relationship between the 
act or omission and the social or political objective 
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pursued and that the act or omission in question was 
not disproportional to the social or political objective 
pursued; 

(d) the act or omission in question does not constitute a 
crime against humanity or any other serious international 
crime that Zimbabwe is obliged to prosecute in terms 
of its international law obligations; 

(e) the legal and factual nature of the act or omission 
including the gmvity of the act or omission does not 
make a recommendation in terms of subsection(2) 
inappropriate; 

(f) the person responsible for the act or omission is 
cooperating or has unde1taken to co-operate, where 
feasible, with the relevant law enforcement authorities 
in further investigations and possible prosecutions; 

(g) the person responsible for the act or omission has, where 
feasible, engaged or consulted with the victims of his 
or her act or omission and compensated such victims; 

(h) where the person responsible for the act or omission 
has benefited materially from such act or omission that 
such person has, where feasible, made restitution of his 
or her ill-gotten gains. 

(6) The Commission shall not make a recommendation in 
terms of this section until it bas provided a reasonable opportunity 
to victims and other interested parties to make representations, 
\vllich the Commission shall seriously consider before making such 
recommendations. 

(7) Where the Prosecutor-General declines to implement the 
recommendations made by the Commission in terms of subsection (2)(a) 
he or she shall, within 90 days of the publication of the recommendation 
in the report of the Conunission provide reasons for his or her refusal 
to the Commission and to Parliament and he or she shall make such 
decisions, together with the reasons therefor, public. 

(8) Where the President declines to implement the 
recommendations made by the Commission in terms of subsection (2)(b) 
he or she shall, within 90 clays of the publication of the recommendation 
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in the rep011 of the Commission provide reasons for his or her refusal 
to the Conunission and to Parliament and he or she shall make such 
decisions, together with the reasons therefor, public. 

Social or political objective 

72. In determining whether an act or omission is associated with 
a social or political objective the Commission shall have regard to 
the following criteria--

(a) the motive of the person who conunitted the offence; 

(b) the context in which the offence took place, and in 
particular whether the act, omission or offence was 
committed in the course of, or as part of a social or 
political uprising, disturbance or event, or in reaction 
thereto; 

(c) the object of the offence, and in particular whether it 
was primarily directed at a social or political opponent 
or State property or personnel or against private prope1ty 
or individuals; 

(d) whether the offence was committed in the execution of 
an order of, or on behalf of, or with the approval of, an 
organisation, institution or body of which the person who 
committed the act \vas a member, an agent or supporter; 
and 

(c) the relationship between the o!Tence and the social 
or political o~jective pursued, and in patiicular the 
directness and proximity of the relationship ofthe offence 
to the objective pursued (the proportionality principle). 

Proportionality principle 

73. ( 1) r n making reconm1endations in terms oftl1ese regulations 
the Commission shall apply the propm1ionality principle which 
involves ascer1aining whether the means employed justified the ends 
and applying the ordinary person's sense of fairness. 

(2) The Commission shall consider whether-

(a) the crime for which pardon or leniency is sought was 
in fact connected to the claimed social or political 
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objective and if so, whether the act was propmtionate 
to such objective; 

(b) when comidered in the light of the social or political 
objective, the conduct has a sense of shock; 

(c) the crime breached the bounds of what society may 
tolerate in light of all the circumstances, which includes 
a consideration of-

(i) the nature of the offence and its impact; 

(ii) whether there were other lawful and viable means 
to achieve the social orpolitical objective available 
to the perpetrator. 

Full disclosure 

74. ( 1) An applicant for a pardon recommendation has a duty to 
make a full disclosure of all the relevant facts and the Commission 
must satisfy itself, with reference to the infommtion and evidence 
before it, whether a full disclosure had been made. 

(2) Failure to make a full disclosure in respect of any relevant 
fact disqualifies an applicant from being recommended for a pardon. 

(:3) The purpose of full disclosure is to allow the Commission 
to make infonned and correct recommendations and to assist in-

(a) promoting national reconciliation; 

(b) establishing causes, nature and extent of human rights 
violations; 

(c) truth telling and developing a collective memory; 

(d) bringing closure, understanding and to help Zimbabweans 
find solace. 

Pardons Committee 

75. (1) The Commission shall establish a Pardons Commitke 
to make decisions on applications for pardons and justice 
recommendations. 

(2)The Pardons Committee shall not be a full time Committee 
and shall only be convened as and when decided by the Conm1ission. 
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(3) The Committee shall consist of at least 7 members and 
may include commissioners and suitably qualified persons who may 
be appointed by the Commission on a part time basis to serve on the 
Committee 

(4) !\quorum for a decision making on pardon applications 
shall he a minimum of3 panel members: 

Provided that each panel must always have one legally 
experienced member. 

Administrative checking 

76. Administrative staff shall check each application fom1 for 
pardons or justice recommendation to ascertain whether they are 
properly completed, signed and attested to and if not, the Commissioner 
responsible for pardon must return to the applicants to be rectified. 

Not(fying public 

77. (1) The Commission shall take all reasonable steps to bring 
the contents of pardon and justice applications to the notice of victims 
and other interested parties, including-

(a) communicating with known victims and interested 
patties; 

(b) publishing the full applications on the Conunission's 
website, excluding personal contact deL:1.ils and any 
disclosures that identify children or victims of sexual 
violations. 

(2) Members of the public shall have 30 days from the date 
of publication of the applications on the Commission's website, or 
any longer period as determined by the Committee, to make written 
representations to the Committee. 

(3) Administrative staff shall submit the applications, together 
with any representations, as \Veil as their administrative reports to the 
legal staff conducting the preliminary analysis. 

(4) The administrative repmi shall include what steps were 
taken to reach out to known victims and interested parties. 
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(5) No privacy or confidentiality may attach to the contents 
of an applications for pardon or leniency, subject to the exclusions 
specified in these regulations. 

Preliminary analysis 

78. (1) Legal stafT shall conduct a preliminary analysis to 
detem1ine, if it appears fi·om the face of the application, read together 
with any representations, whether the following criteria and factors 
have been satisfied--

(a) the offence was associated with a social or political 
objective or not; 

(b) the offence was committed in the execution of an order, 
or on behalf of, or with. tl1e approval of, an organisation, 
institution, movement or body of which applicant \-vas 
a member, an agent or supporter; 

(c) taking into account motive and context whether the 
offence-

(i) concerns an act or omission which was committed 
f\.1r personal gain or because of malice, ill will or 
spite towards the victim; 

(ii) was proportional or not to the claimed social or 
political objective. 

(d) the applicant has made fuU disclosure of the relevant 
facts, including-

(i) the context in which the crime took place; 

(ii) names (or descriptions when names are not known) 
of accomplices or co-conspirators \Vho committed 
the offence in question; 

(iii) details of any instmctions, commands, direction 
or guidance provided; 

(iv) names (or descriptions when names are not 
known) of those who instmcted, orchestrated or 
mastern1indcd the offence; 

(v) what transpired after the offence, including any 
steps taken to cover up the crime; 
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(2) The preliminary repmt of the legal staff shall include a 
consideration of the following-

(a) whether reasonable steps were taken to reach out to 
associated victims and interested pmties; 

(b) a summary of the facts per case; 
(c) whether the relevant criteria were met or not; 
(d) reasons why the criteria were satisfied or not; 
(e) whether any follow-up is required, aud if so, the nature 

thereof. 

(3) On completion of the preliminary analysis the legal staff 
must submit the following documents to the Conunittee for their 
consideration-

(a) administrative report; 

(b) pardon or leniency application; 
(c) representations made in respect of each application; 
(d) preliminary report of the legal staiT. 

Determination on papers 

79. (1) If the Committee determines, following an examination 
of the papers, that the offence was not associated with a social or 
political objective, or if it was committed maliciously or for personal 
gain, then the Committee shal I refuse the application and inform him 
or her of such decision, together with reasons for the decision. 

(2) In appropriate cases the Committee may grant a pardon 
applicant an oppmtunity to make a further submission where the 
applicant is able to demonstrate that a materiai factor was overlooked 
by the Committee. 

(3) Where it is not possible for the Committee to make a 
decision withoutfurtherinvestigation the application shall be referred 
to the Investigation Unit for investigation, with directions on what 
must be investigated. 

(4) If it appears, prima facie, that the application relates to 
an act that was associated with a social or political objective the 
Committee may refer the matter to a public hearing, subject to any 
further investigation. 
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Investigation 

80. (1) Investigations may include obtaining­

(a) further infonnation from an applicant; 

(b) statements about the incident from victims, implicated 
persons and/or witnesses. 

(c) corroboration or refutation of the versions of the 
applicant, victims and other witnesses; 

(d) police dockets; 

(e) relevant court records (indictments and judgments); 

(1) reports from the prosecutor-general; 

(g) p1ison records; 

(h) confim1ation from a social or political party or 
organisation about whether an applicant was a member, 
agent or supporter; 

(2) The Evidence Leader or Committee may refer incomplete 
investigations back to the Investigation Unit with further instructions. 

(3) On completion of the investigations the file, together 
with the investigation report, shall be subnlitted to the Director of 
Investigations forqlmlity control before submission to the Comnuttee. 

Public hearings 

81. (1) Where in the view of the ComnuUee, applications for 
pardons recommendation warrant the testing of evidence, or where 
the cases in question are viewed as contentious, the Committee may 
refer cases to a public hearing. 

(2) The Committee may, for purposes of subsection (1), 
constitute a hearing panel amongst its members. 

(3) A hearing panel must consist of a nlinimum of3 members 
who constitute a quorum, although in relation to complex matters, 
panels of .five members may be established. 

(4) At least one member of a 3 person panel, and 2 members 
of a 5 person panel, shall have a nunimum of seven years legal 
expenence. 
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(5) Subject to the any law relating to hemings, all hearings 
dealing with applications for pardon or leniency shall be open to the 
public and the media. 

(6) Each panel may rule on any relevant point of law or fact 
during the course of a hearing and allow-

(a) affidavits to be submitted from persons not present or 
available; 

(b) documents to be submitted as evidence; 

(c) hearsay evidence to be heard following an assessment 
of its evidentiary value. 

(6) Any interested person who contests an allegation made 
in the proceedings or contained in any affidavits may file wtitten 
representations through the submission of an affidavit within 7 days 
after the conclusion of a hearing or such other reasonable pe1iod or 
time as may be determined by the panel. 

Making of decisions 

82. (1) In making decisions to recommend a pardon the 
Committee sitting (or a proper! y constituted panel) must be satisfied 
that an applicant has met the requirements for the awarding of a 
recommendation for pardon or leniency as set out in these regulations. 

(2) Following a consideration of the report of the legal staff, 
together with the other documents relened to in these regulations, 
the Committee shall be required to-

(a) conclude whether reasonable steps were taken to 
contactvictims and interested patties. 

(b) direct any remedial action in specific cases in respect 
of outreach; 

(c) order the administrative or legal staff to obtain-

(i) any fmther information or record that is required 
for purposes of making a determination; 

(ii) any additional affidavits or submissions or 
representations it deems are necessary. 

(3) The Committee shall make its decision after a careful 
weighing of all the relev<mt facts and circumstances as tested against 
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the requirements laid down in these regulations in order to reach a 
just and fair recommendation. 

(4) Where the Committee finds that an application meets the 
requirements it must make a recommendation that the application for 
pardon or leniency be granted and where it linds that the requirements 
have not been met it shall make a recommendation that an application 
for pardon or leniency be declined. 

out-
(5) Each recommendation must be made in writing and ~;et 

(a) summary of the facts; 

(b) the Committee's detennination as to whether an 
application meets the requirements oft he Regulations; 

(c) the grounds and detailed reasons as to why the 
requirements were satisfied or not. 

(G) if any member of the Committee dissents from the majority 
Jctermination of the Committee, his or her separate \nitten dissenting 
\ icw and reasons shall be included in the recommendation. 

(7) Dissenting views by individual Committee members may 
relate to-

(a) the overall outcome of the application or only to a 
particular issue;or 

(b) only to one of a number of incidents fonning the subject 
matter of the application; or 

{c) only to one or more of the applicants, if there were 
several applicants connected to the crime for which 
pardon is sought. 

(8) The recommendations must be transmitted directly to the 
Commission as soon as each recommendation is finalised. 

(9) The Commission shall transmit each recommendation to 
the President within 15 days of receiving it from the Committee: 

Provided that the Commission may not overturn a 
recommendation of the Committee, but it may provide the President 
with its views and conunents in writing. 
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(10) Aggrieved parties arc entitled to take decisions of the 
Committee on review to the High Court. 

Transparency and sharing lrurh with nation 

83. ( l) Each recommendation oft he Committee, together with 
reasons, as well as any written comments provided by the Commission 
shall be published on the Commission's website within 30 clays of 
the elate that a pardon recommendation is submitted to the President. 

(2)The Commission's website shall include a page devoted to 
the pardons process which shall provide the following information-~~ 

(a) background to the pardons process; 

(b) how the pardons process operates, including details 
on-

(i) the Committee and its composition; 

(ii) the regulations dealing with pardons; 

(iii) how to apply for a pardon or leniency 
J'CC(mnnendation; 

(iv) the procedure that shall be followed; 

(v) the criteria that may be applied in the nmking of 
recommendations; 

(3) Applications for pardon and leniency shall be published 
on the website but shall exclude-

(a) all contact details including home and work addresses 
and contact details; 

(b) any identifying details of children or victims of sexual 
violence; 

(c) the written determinations of the Committee, including 
the reasons for the making of recommendations; 

(d) the ultimate decisions of the President and the Prosecutor­
General and any reasons provided. 

1263 



-
Supplement to the Zimbabwean Government Gazelle dated the 8th June, 2018. 

Printed by the Government Printer, Harare. 

1264 


